to induce revelation of secrets.
3 For a long time, anesthetists observed that patients under anesthesia often made spontaneous and revealing statements. 4 However, the scientific use of drugs to induce statements began in Texas, in 1922. The original discovery was made by a Texas physician, Dr. Robert E. House, who had used scopolamine as an anesthetic in obstetrical cases. He reported his observation as follows:
My attention was first attracted to this peculiar phenomenon, Sept. 7, i916, while conducting a case of labor under the influence of scopolamine. We desired to weigh the baby, and inquired for the scales. The husband stated that he could not find them. The wife, apparently sound asleep, spoke up and said: "They are in the kitchen on the nail behind the picture." The fact that this woman suffered no pain and did not remember when her child was delivered,yet could answer correctly a question she had overheard, appealed to me so strongly that I decided to ascertain if that in reality was another function of scopolamine.s Dr. House became an enthusiastic advocate of scopolamine as a means both of obtaining confessions from criminals and of clearing the innocent. He was the first to use the phrase "truth serum" in professional literature and he made wide claims for scopolamine, which later experience has narrowed. Of persons under its influence, he announced: "At a certain stage of the anesthesia they will reply to all 4uestions propounded with childlike simplicity, with childlike honesty, without evasiveness, guilt, deceit, or fraud." 6 After 1922, there are many recorded uses of scopolamine and other drugs in criminal cases. In 1928, in Hawaii, hyoscine hydrobromide was used with attendant publicity on a suspect in a murder investigation. The suspect was arrested under highly incriminating circumstances. A handwriting expert, who later changed his mind, clearly identified the suspect's handwriting with that on a ransom note. Then, after a physician administered the drug, the suspect admitted writing the ransom note and described the procedure in detail. On emerging, he repudiated his confession. A second injection brought negative results. Shortly afterward, the real murderer was apprehended, and, as Lancet, the British medical periodical commented, "it thus became unnecessary to exhaust the resources of medicine in the attempt to extract a confession.
Scopolamine was used in Birmingham, Alabama, to obtain confessions from a group of "axe murderers."& In 1931, a private crime detection organization in Chicago used it to learn the hiding place of stolen securities and the whereabouts of missing robbers. 9 In Kansas City, in 1935, police used it successfully to obtain a confession from a suspect who insisted that he had no conscious recollection of a murder he had committed while intoxicated.'° Dr. House used it on at least eighty-four criminals or suspects.Y At the University of Wisconsin, Dr. W. F. Lorenz used scopolamine and hyoscine hydrobromate [sic] extensively, and later sodium amytal, which he found preferable. He recorded three striking cases in which the use of the drug cleared innocent persons who had been held under highly incriminating circumstances, and one of whom had even falsely confessed the crime.2 By 1931, the Scientific Crime Detection Laboratory of Northwestern University (now of the City of Chicago) had been experimenting with scopolamine "for some time."'1 Undoubtedly, the recorded uses and studies are only a small part of all that might be found in the confidential records of police investigations and criminological research.
Since 1929, paralleling the police use of drugs to obtain statements, psychiatrists have made tremendous progress in the use of sodium amytal and similar drugs to treat mental illness. Although the methods were foreshadowed by advanced medical research workers as early as 1882, marked progress began only in 1929.'4 For ten years before World War II, psychiatrists used intravenous injection of barbiturates-sodium amytal, evipan sodium, nembutal, and finally sodium pentothal-in part for the same immediate end as the police, to obtain uninhibited expression of repressed material by the subject. Remarkable results were obtained, and the process was variously called narcoanalysis, narcosynthesis, narcohypnoanalysis, and amytal or pentothal interview.' s World War II brought a very great increase in the use of injections of barbiturates in acute mental illness under combat conditions. After the evacuation at Dunkirk in 1940, British psychiatrists reported their extensive and successful experiences. "6 After this country entered the war, American psychiatrists used the procedure with satisfactory results.17
The great recent increase in scientific medical knowledge and the exceptional publicity given to the sodium pentothal injections in the Heirens case demand consideration of the legal and other social problems raised by the use of drugs to obtain statements. If the drugs really produce the simple truth, there will be a great demand for their use.
What is the effect of sodium pentothal and related drugs? Drs. Sargant and Slater describe it as follows:
It is commonplace that under the influence of alcohol a man reveals tendencies that remain hidden in everyday life and may become suggestible, obstinate, euphoric, or boastful. Tongues are loosened by drink; critical judgment is suspended and secret aspirations, damaging confessions, and dramatic falsifications of previous events come pouring out. Psychiatry has taken a trick and turned it into a technique. But what is now sometimes graced with the high-sounding title of "narcoanalysis" is no more than the method employed from time immemorial by the colonel in the mess to discover the qualities of the newest subaltern. Instead of alcohol, whose effects take some time to produce, are unreliable and difficult to control, we now 6mploy a barbiturate to which these objections do not ,pply. But the effects are much the same. Both in the normal, the neurotic, and the psychotic, the drug abolishes inhibitions and allows underlying thought processes and preoccupations to appear. In addition, if there is much associated anxiety, this is partly at least abolished. The great value of the intravenous barbiturate for diagnostic purposes in the psychotic is sometimes not sufficiently realized. Under the influence of a suitable dose, the retarded depressive may become free, able to talk, and even cheerful ..... There is reduction of the critical sense, an enhancement of rapport, and often a pouring out of both truth and fantasy equally. Aggressive feelings, which would terrify the individual in his normal state, can be expressed without excessive anxiety and the emotional experiences of the past can be lived anew without disturbances of the autonomic equilibrium.1 8
The following description is given by Dr. W. F. Lorenz:
There are certain drugs which will produce a mental state in which consciousness is more or less profoundly affected. While in such a state of altered consciousness, an individual has lost a certain amount of control. He is unable to critically survey his re- (1943). sponses to questions. In such a condition his reactions are more or less automatic. The continuity of consciousness, that is, the continued awareness of events that are actually transpiring at the time is disturbed. His ability to associate thoughts, select, inhibit, or carefully choose those to be expressed is impaired. Depending upon the drug and the dose used, all degrees of disturbance of consciousness can be produced, ranging from a vague sense of slight bewilderment to complete disorientation or unconsciousness. Some drugs produce a delirium with vivid hallucinations, while others induce a state of narcosis without hallucinations. In short, there is no "truth serum," but a state of mind that can be induced by a variety of drugs. 19 The authorities agree that the subject pours out both fact and fancy. Although some persons retain their characteristic defenses even under influence of the drug,21 the degree and effect of suggestibility are greatly heightened.
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In psychotherapy, the physician's skill depends on his obtaining recitals of internal, external, and mixed events, and on his ability to suggest developments and reconciliations. In law, we reject for untrustworthiness a method of interrogation which mingles external events with imaginary occurrences and shapes the answers of the subject to the suggestions of the examiner. Thus, however striking their medical uses, the drugs are not "truth serums"; they dissolve inhibitions and tend to stimulate unrepressed expressions of external fact, of fancy, and of suggestion. It is impossible to explain upon one theory all the cases dealing with improperly induced confessions. In some the exclusion seems to rest on nothing more substantial than the notion that an accused is entitled to a sporting chance. From a consideration of many others the deduction has been made that the moving, though unarticulated, reason is that prosecuting authorities are prone to rely too heavily upon confessions and to neglect the thorough investigation which they would otherwise make and which their duty demands; therefore the temptation to use improper inducements to obtain confessions must be removed. This is the primary theory of the Rule. Most of the judicial opinions, however, put the rejection of evidence of improperly secured confessions on the ground that there is great danger that such confessions may be false. On whatever basis the rule rests, a confession induced by a drug ought to be excluded. There is great danger that it may be false. It is subject to being mingled with fancy. It is subject to being molded by the suggestions of the interrogator. In the hands of incompetent or unethical interrogators, a suspect can make a wide variety of unreliable statements.
II
In conceding that courts should exclude confessions induced by drugs, writers have said that the use of drugs for that purpose had not yet received sufficient scientific acceptance.2 6 Perhaps the conclusion sometimes covers a revulsion at the oppressive uses to which the practice might be put by the authorities. By now, scientific investigation has not only advanced the medical uses of the drugs but has also revealed the unreliability of the confession for courtroom purposes by showing increasingly the subconscious elements which enter it.' 7 If the rule against involuntary confessions is designed to induce thorough investigation by the prosecutor, who might otherwise yield to the feeling that "it is far pleasanter to sit comfortably in the shade rubbing red pepper into a poor devil's eyes than to go about in the sun hunting up evidence,"'2 8 then certainly confessions induced by drugs ought to be excluded. Otherwise, the authorities might often be tempted simply to round up suspects and inject drugs, instead of making a thorough investigation of all the circumstances of the crime. The "sporting chance" notion for excluding involuntary confessions has often received contemptuous treatment from writers. Bentham derided it, calling it the" fox-hunters' reason. 1 2 9 However, it appears to have far more validity than the grace of the fox-hunter.3° The individual citizen ought to be free from oppression by the law-enforcing authorities, and the use of drugs to obtain statements opens tremendous possibilities for oppression. On technically sufficient warrants, persons might be arrested and subjected to interrogation. Under the influence of drugs, their secrets, their wishes, their subconscious hostilities, would soon become police property, and many private details, better left hidden, could be used to embarrass or destroy the subject. Although the drug injection would lack the physical discomfort of torture, it would, nevertheless, be an effective method of torture whose results in ruined lives might far exceed the discomforts of the conventional third degree. Surely, on the basis of preventing unfair oppression, the rule is properly applied to exclude confessions induced by drugs. There might be no incongruity in the use of drugs in a system of Continental European criminal procedure which subjects the accused to inquisitorial cross-examination and permits both his silence and his speech to be used by the prosecution. More than fifty years ago, a Dutch statute expressly permitted the police authorities to use hypnotism for the purpose of obtaining information; but even there the statement itself was made inadmissible.3'
Courts have excluded as involuntary other confessions which resemble those induced by drugs. A confession which appeared to be made under hypnotic influence was held involuntary as was one made under the influence of a clairvoyant.32 At about the beginning of the century, the question of using confessions by hypnosis was widely discussed in the United States, and the medical and legal professions apparently agreed that suggestibility played too great a role in the confessions, because" even honest questioning may act as false suggestion. ' 34 but since sleep, unlike the injection of sodium pentothal, is a phenomenon with which all men are acquainted, the Supreme Court of West Virginia, in i8gi, was willing to trust a jury to decide whether a defendant was awake or asleep; and, if asleep, whether she was speaking the truth when she said: "They have devilled me so much about this that I don't care how it goes; I only consented to his death and gave him the poison." The court said:
It was a question of fact, which the jury was competent to decide, whether the prisoner was awake or asleep when the ejaculation was made. We must assume that it was discussed before the jury in lights applicable to the subject, to enable the jury to make an intelligent estimate of its weight. It was with them to say whether it was made in sleep, and was therefore worthless, or whether, though in sleep, it was but the divulgence of truth, springing from guilt which rested heavy on the soul, and broke forth through voice and lips, the half conscious man revealing secrets, indelibly impressed on the memory, which, if fully awake, he would fain have suppressed. It was with the jury to say whether she was fully awake, and forgot herself, and in tis soliloquy spoke out the truth. The operation of the human mind is an enigma, and its expressions in the unconsciousness of sleep are frequently vagaries and fictions, but sometimes born of reality.3s
Although the court's language sounds like a modern description of a subject under sodium pentothal, probably even the same court would not trust a jury to weigh a statement induced by the drug. Courts have also let juries decide the value of confessions made when a defendant was said to be intoxicated 36 40 The breath, the blood, the fingers, and other organs will be allowed to present mute evidence under the interpretation of the tester; but words have been excluded. Even in ordering psychiatric examinations, courts have not ordered defendants to speak if they refused.
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' Sustaining a lower court order for such an examination, the Supreme Court of Louisiana said: "He was forced to do nothing; he was looked at and spoken to; but even a cat may look at a queen, and no one need answer when spoken to unless he wishes to.1142 The distinction between verbal and physical compulsion has a valid historical basis, because the abuses in compelling self-incrimination and involuntary confessions were predominantly concerned with verbal utterances; but the distinction seems to be based also on accepting the dualism of body and mind, admitting the evidence of the body, but not of the mind. Under the impact of modern psychology, the "mind" as generally conceived is fleeing to ever deeper recesses, leaving more and more functions to the "body." One day, verbal utterances may be deemed mere "physical characteristics," and the use of statements induced by drugs may be admissible in mixed courts of medicine and of law. So long, however, as the law holds a criminal responsible for his wilful crime and punishes him, it is unlikely that Anglo-American courts as we know them will hold forcibly obtained verbal statements equally admissible with footprints, fingerprints, and blood tests.
Most American courts do, however, make a fine distinction between confessions and admissions. 43 it is voluntary, an admission need not be shown to have been made voluntarily. Wigmore explains the difference by saying that a confession is an acknowledgment " in express words by the accused in a criminal case of the truth of the guilty fact charged or of some essential part of it," while an admission is an acknowledgment "of subordinate facts colorless with reference to actual guilt." Since majority opinion admits involuntary admissions, there seems to be no obstacle to the admission in evidence of a mere involuntary admission, even if made under the influence of a drug. The distinction is a fine one and hardly seems realistic or desirable.44 Nevertheless, if a court could draw a distinction between a mere admission and a confession under the influence of a drug, the admission might be received.
The regularity of the law in refusing to admit confessions induced by drugs does not remove such drugs from the world nor settle the many problems raised by their increasing use. Although the prosecution is clearly foreclosed from offering the involuntary confession, the defense may want to offer a statement in proof of innocence. Dr. W. F. Lorenz of the University of Wisconsin reports that the use of drugs is far more effective in clearing the innocent.than confounding the guilty45
May a defendant support his innocence by offering testimony of statements made while under the influence of a drug? The rejection of such an offer was sustained by the Supreme Court of Missouri in 1926, which said:
It was sought to introduce in evidence the deposition of a doctor residing elsewhere, who testified to the effect that he had administered to the defendant what he termed a "truth-telling serum," and that while under its influence the defendant had denied his guilt. Testimony of this character-barring the sufficient fact that it cannot be otherwise classified than as a self-serving declaration-is, in the present state of human knowledge, unworthy of serious consideration. We are not told from what well this serum is drawn or in what alembic its alleged truth-compelling powers are distilled. Its origin is as nebulous as its effect is uncertain. A belief in its potency, if it has any existence, is confined to the modem Cagliostro, who still, as Balsamo did of old, cozen the credulous for a quid pro quo, by inducing them to believe in the magic powers of philters, potions and cures by faith. The trial court therefore, whether it assigned a reason for its action or not, ruled correctly in excluding this clap-trap from the consideration of the jury. Cogent reasons based upon numerous rulings, cited in the respondent's brief, bear ample testimony to support the wisdom of the court's ruling.4 6 Undoubtedly, the ruling but not the language of the Missouri Supreme Court would be universally followed today even though modern psychi- atrists effect cures with sodium pentothal of which Cagliostro and Balsamo never dreamed. The unreliable nature of the statement and the suggestibility of the subject would make any court hesitate to disorganize a trial by allowing admission. Upon similar offers by defendants, courts have refused to admit in evidence the results of lie-detector tests involving blood pressure, pulse, respiration, electrical skin response, and muscular tension. 47 Although widely used by police, by employers, by insuranc6 companies, and others to detect deception, the "lie detector" test has not yet established itself as sufficiently trustworthy to be admissible in evidence. 4 Undoubtedly, courts also give weight to the apprehension that a sincere but mistaken application of its use, much more an unscrupulous one, would impede trials. One court has refused to admit the tests of a lie detector, even on stipulation of both sides.4 8 a By still stronger reasoning, the statement influenced by a drug would be excluded whether offered by prosecution or defense.
I"I
Even though the resultant statement is inadmissible, the authorities will undoubtedly continue to experiment with drugs and probably continue to use them to induce statements. It might readily occur that a suspect, when told that a drug would be administered, would make a full confession, perhaps in fear that otherwise even more crimes might be revealed. Would the confession be admissible? If the confession were made under the direct threat that a drug test would be administered, it would probably be excluded because made under a physical threat. But suppose an involuntary drug test were actually made, and later the suspect were informed, either truthfully or by trickery, that he had made a confession and were then induced or tricked into making a complete confession. Although English legal authorities reject the view that the state may use trickery to obtain confessions, 49 American courts allow its use, so long, they say, as trickery is used in a manner calculated to obtain truthful resultssO Similar problems have accompanied the use of lie detectors. One of the values of using a lie detector is authoritatively said to be that "the instrument, the tests, and the accompanying procedures have a decided psychological effect in inducing admissions from guilty individuals." S ' Recently the Illinois Supreme Court reversed a conviction because the prosecution offered a confession made while defendant was involuntarily subjected to a lie-detector test. The court said that the wrongful test "influenced, if it did not induce" the involuntary confession.52 In Canada, the Alberta Supreme Court unhesitatingly rejected a confession made immediately after hypnosis by a Crown agent. 53 Similarly, a confession induced after an involuntary drug interview should likewise not be admissible. Earlier decisions in other courts have admitted confessions made after inadmissible compulsory lie-detector tests, when defendants were induced to confess because they believed that the tests had demonstrated their guilt."
S If the authorities persist in using drugs to obtain inadmissible involuntary statements, may they nevertheless use the facts learned through the statements, or are they barred from using the "fruit of the poisonous tree"? American courts permit the prosecution to use evidence discovered through the involuntary confession of an accused, even though the confession itself is inadmissible55 The United States Supreme Court and a minority of the states have modified the rule, but only to reject the use of papers and things obtained by illegal search or seizure.5 6 The facts obtained are not "sacred and inaccessible" but may be proved if knowledge of them is also gained from an independent source. In a special group of cases, the cases of illegal wire tapping under the Communications Act of 1935, the Supreme Court has prohibited the use of all evidence obtained as a direct result of such wire tapping, because the prohibition of wire-tapping evidence would be meaningless unless the court also prohibits the 5' Inbau, The Lie Detector, 26 B.U.L. Rev. 264 (1946 (1920) . Whether Harris v. United States, 67 S. Ct. io98 (1947) , heralds a modification of this rule cannot be determined until the courts have opportunity to decide whether the principle it announces is a contraction of the illegal search concept or of the illegal evidence concept.
"fruit of the poisonous tree. ' 5 7 Even in these cases, however, the Supreme Court has said that the rule does not prohibit the use against a party of the facts learned by the illegal interception of evidence, if the connection is so attenuated as to dissipate the taint." 8 If the courts will permit the authorities to use any facts learned during drug interviews, is there not then a powerful incentive to use drugs to obtain information leading to admissible evidence? If the individual is to be adequately protected from the oppressive use of drugs, it would seem that the Supreme Court ought to construe due process to prohibit using the fruits of the involuntary confession. Such a result would impose no hardship upon prosecuting authorities. To avoid the confusion of proving which facts were learned properly and which by drug interrogation, the authorities need simply refrain from injecting the drug. If the rights of all individuals are to be effectively protected from promiscuous involuntary use of the injection, then courts must exclude any evidence obtained by its use, however attenuated. Otherwise:
To forbid the direct use of methods thus characterized but to put no curb on their full indirect use would only invite the very methods deemed "inconsistent with ethical standards and destructive of personal liberty."s9 IV How may an individual protect himself if the authorities threaten him with involuntary injection of a drug? Certainly he could obtain an injunction restraining such interference with his personal rights.
6° The right to be free from interrogations by means of drugs seems clearly to be a right of privacy which courts protect. 6 In i940, a New Jersey court held that an individual's right of privacy was invaded even by a blood test to exclude paternity. The court said: But if we admit such an encroachment upon the personal immunity of an individual where in principle can we stop? Suppose medical discovery in the future evolves a technique whereby the truth may infallibly be secured from a witness by trepanning his skull and testing the functions of the brain beneath. No one would contend that the witness could be forced against his will to undergo such a major operation at the im- When the law has permitted a new scientific test to invade an individual's privacy, it has demanded at least accuracy before it permitted the invasion. But the use of drugs induces verbal statements which are subject to suggestion, contain a large and perhaps dangerous admixture of fact and fancy, include involuntary facts concerning his entire past life, and in addition may uncover his deepest wishes, his subconscious hostilities, and his personal secrets affecting both his life and the lives of others. There could hardly be a greater claim to the right of privacy nor a greater urgency for injunctive relief.
In many states, the extracting of involuntary confessions is penalized by statutes, which would also provide an additional basis for civil or criminal action.
6 3 However, injunction procedure would often be too slow to prevent the completed act. Moreover, a suit for damages and a prosecution for violation of a statute would depend upon the willingness of a jury to assess damages and of the prosecuting authorities themselves to institute prosecution. Thus, the individual is left with no effective remedies against drug injections unless the courts exclude the "fruit of the poisonous tree" with such finality that prosecuting authorities will not be under any legal temptation to infringe on the rights of individuals. An individual would then be free, if he wished, to consent to a drug interview, if he felt that it would be helpful to him; but he would also be free from the risk of involuntary injection. V Since we can fairly expect that the authorities may continue to use drugs to induce statements, unless checked, what are the duties of the physician who administers the drug? If he administers it at the request of the prosecuting authorities for the purpose of obtaining an involuntary confession, he is a participant in their act and shares their legal responsibility. In his case, however, the possibility of revocation of license must be added to other possible consequences. Dr. W. F. Lorenz says that in a criminal investigation, no physician should ever administer a drug to induce a state- ment except in the presence of a representative of the suspect, and then only after full explanation and consent. 64 Suppose, however, that in the course of his proper medical use of sodium pentothal, the physician hears a confession of a crime. May he reveal the crime? Must he reveal it if questioned? Since mentally ill people include many persons who are criminals as a result of their illness, there should be an assurance that the criminal personality who seeks the best mental treatment, like the penitent who seeks absolution, should be free to seek. it and receive it without fear that his deeds would thereby be revealed. The Hippocratic Oath lays the following moral obligation on the physician:
What I may see or hear in the course of the treatment or even outside of the treatment in regard to the life of men, which on no account one must spread abroad, I will keep to myself holding such things shameful -to be spoken about.
Undoubtedly, most physicians have high personal standards safeguarding the confidences of the patient. Nevertheless, the common law and the law of approximately one-third of our states recognize no legal privilege in the communication from patient to physician; and the remaining states limit ,the privilege to information necessary to enable the physician to act professionally. 5 In those states which recognize the privilege, a psychiatrist ought to be successful in establishing that any statement made in a sodium pentothal interview constitutes information necessary to enable him to act professionally.
The drugs have been highly useful in identifying victims of amnesia who are unable to give their names and addresses. 6 If other means are exhausted, ought not the law-enforcing authorities to be permitted to have a physician use sodium pentothal so as to restore the victim to his proper environment? Even if in the course of such an exploration, a physician inevitably hears a confession of a crime, it would seem that the patientphysician privilege, where it exists, should protect him from disclosure, on the theory that all the disclosures made during the interview are necessary to enable him to act professionally; and his ethical standards ought to require him to conduct the examination privately so as to limit his work to 64 Lorenz, op. cit. supra note 12, at 248, 249. medical care and guard against disclosure of utterances except through his medical report. Although in some cases, the physician who examines or treats a suspect in police custody is held to be acting as physician for the state and to be outside the physician-patient privilege, 67 in no case has he been permitted to testify to involuntary verbal communications.
Although the therapeutic use of sodium pentothal and related drugs by physicians ought to be encouraged in every way, and although suspects should be free to use it before trial under proper safeguards to assure a voluntary decision, the involuntary use of such drugs on criminal suspects is premature until society fully accepts the principle and practice that lawbreakers are to be treated and corrected rather than punished, and that the aim of criminal administration should be the speedy cure, rehabilitation, and restoration of the criminal without regard to traditional ideas of retribution and public punishment. So long as the state enacts laws to punish lawbreakers, and so long as the enforcement of such punishment can be directed or withheld by prosecuting authorities,' the use of drugs to induce statements can be a powerful force for the oppression of individual citizens. We may expect that people closely identified with law-enforcing authorities will press for the widespread police use of such drugs in all criminal cases. Such a use would threaten everyone, without exception, save for those in ultimate control of political power. The drugs could be used to explore the life and thoughts and wishes of anyone on whom the authorities choose to use them.
One serious proponent of widespread use of such drugs to obtain statements in criminal cases has announced that the struggle to legalize their involuntary use will be "long and bitter. ' '6 Under our present system of laws, the struggle to legalize the involuntary use of such drugs will not only be long and bitter but probably unsuccessful as well.
